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DIAMOND MINES INC.

October 26, 2007

The Honourable Chuck Strahl

Minister of Indian Affairs and Northern Developmeant
House of Commaons

Ottawa, Ontario K14 DAG

Dear Minister Strahi:
Re: N Te Water Licenses

On the 8" of Octaber 2007, we received confirmation that our Type "A" Water Licence had been
approved by yoursell, This approval provides a licence o operate {in regard of water use and
wasle disposal) for eight years,

This is the second waler license granled to Diavik Diamond Mines Inc. (the first was granted in
August 2000 and expired in Octaber 2007)

The process of water licence renewal in the Norhwes!t Terrilories appears lo be unique in
Canada and indeed many parts of the world, in that there are no water quality and effluent
standards laid down in the relevant regulations and acts.

Ve believe this is a matter of public policy which requires your consideration. We believe that
addressing three key issues would assist all stakeholders and provide greater reguiatory
certainty, consistency and efficiency with respect o the graniing of water licences in lhe
Northwest Territories.

The three issues are:
1. The eslablishmenl, by your Ministry, of water gualily slandards and effluent standards,

applicable in the NWT, as contemplated by paragraphs 33(1)(h) and (i) respectively, and
paragraph 14{c) of the Northwes! Termiores Waters Act (the “NWT Walers Acl™);

2. The establishment, by your Ministry, of regulations under 5. 33 of the NWT Walers Act,
for environmental effects monitoring; and
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3. Policy directions under 5. 83 of the Mackenzle Valley Resource Management Act
("MVRMA"] respecting tha term of water licences for major projects.

Each of these public policy issues is addressed separately below.

y Establishing water guality standards and effluent standards

The NWT Walers Act provides as follows with respect to water quality guidelines and
effluent standards:

“33. (1) The Govemnaor in Councll may make regulathons
{h) prescribing water quality standards for any walers:
(i) prescribing effluent standards in relation to any waters.”

“14. (4) Where an application for a licence is made, the Board shall not
issue a licence unless the applicant satisfies the Board lhat

(c) any waeste that would be produced by the appurtenant
undertaking will be treated and disposed of in a manner thal |s
appropriate for the maintenance of

(1) waler gualily standards prescribed by regulation
made under paragraph 33{1)(h) or, in the absence
of such requlations, such water quality standards
as the Board considers acceplable, and

(i) effluent standards prescribed by regulations made
under paragraph 33(1)(j) or, in the absence of such
regulalions, such effiuent standards as |he Board
considers acceplabla.”

Since, the federal government has nol yel prescribed water qualily standards or efflusni
standards applicable under the NWT Waters Act, there is no consistency between water
licensas, adding to uncertainty.

The Canadian Councll of Resource and Environment Ministers has adopled the Canadian
Waler Quality Guidelines for the Protection of Aquatic Life, described as follows:

*Canadian Water Quality Guidelines for the Protection of Aquatic Life help
ta protact all plants and animals that lve in our lakes, rivers, and ocaans
by establishing acceptable levels for substances or condilions thal affect
water quality such as toxic chemicals, temperature and acidity. As long
as conditions are within lhe levels established by the guidelines, one
would not expecl lo s=e negalive effects in the envionmenl. The
guidelines are based on toxicity data for the most sensitive species of
plants and animals found in Canadian walers and act as science-based
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benchmarks for the profection of 100% of the aguatic life species in
Canada, 100% of the time."

These Guidelines (referred lo here as |he "Canadian WQGs") have been generally applied in
delermining effiuenl gquality crileria (EQCs) in water licences under the NWT Walers Act
However, since the Canadian WQGs are not expressly adopted under the NWT Waters Act,
some parfies ralse guestions with respect lo the applicability of the Guidelines to the Narth —
and this results in regulatory uncertainty, unpredictability, and inefficiency.

By way of example, the establishment of an EQC for ammeonia with respect to the Diavik mine
look four years (June 2003 lo June 2007) — and the EQC adepted was nol based on the
Canadian WQGs. The following iz a eummary of the ammaonia EQC determinalion;

In previous hearings before the NWT Water Board for the De Beers Snap Lake Mine,
INAC presented a detailled analysis confirming thal an EQC of 20 mg/L maximum was
protective of the environment, based on the Canadian WQGs. The NWT Water Board
accepted this approach and sel an sffluent standard of 20 mg/L maximum for ammonia
in the Snap Lake Waler Licence,

DDOMI presented experl evidence lo the WLWE wilth respect lo the Diavik mine,
establishing thal the effluent quality standard for ammenia, derived from the Canadian
WQGs is 20 mg/L maximum,'

INAC and Environment Canada in their submissions to the WLWB, agreed that lhe
affluent quality standard derived from the application of the Canadian WQGs, and
therafore protective of the envirenment, is 20 mg/L maximum

The WLWE determined an EQC for ammenia of 12 mg/L maximum for the Diavik Water
Licence® This effluent standard was not based on a recognized process used
previously in the NWT or elsewhere in Canada. The EQC was determined by an expart
panel, appointed by the Board, to predict the “lowest practical level” of ammenia
achievable by good management measures at the sile.

The expart panal confirmad that it did not base its determination on any consideration of
enviranmental effects. Evidence presented al the hearings did not delermine thal it was
necessary 1o maintain ammenia at less than 20 mg/L maximum lo protect the
emnvironment.

The Tlicho Government, INAC, and other intervenors supported the adoption of the
12 mg/L maximum EQC on the premise that "lower is befter”, but presented no sclentific
evidence that a limit of 12 mg/L was necessary to prolect the environmant

The WLWRE, in its Reasons for Decision, determined the ammonia EQC based on |he
“lowest practical’ approach and nol based on the Canadian WQGs.

' INAC also calculated an average EQC of 10 my/L based o the Canadian WOQGs.

*'The WLWB hiss also determined un average EQC of 6 mgg/L also based on the “lowest practical™ approach.
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The Board, In lis reasang of July 23, 2007 notes specifically that:

*thare are no regulalions establishing the water qualily slandards refarred
to in paragraph 14(4)(c) of the Northwesl Terilories Walers Act Lo assisl
lhe Beard Insetting of EQC - . " (page 7); and

“Further, in the absence of such standards, the Board has tha discration
lo choose effluent guality standards.”

The exercise of discretion by regulatory boards should be applied within reasonable guidelines
sush as the Canadian WQGs

The establishment of water quality guidelines. by your Ministry, applicable lo Water Boards
under the NWT Waters Act (particularly given the responsibllities of numerous regional boards)
would provide for regulatory certainty, consistency, and efficlancy

The Reaport of the Auditor General of Canada ta the House of Commons, April 2005, specific lo
Indian and Northern Affairs Canads, Development of Mon-Renewable Resowrces in the
Northwes!t Terriorias, addressad this issue as follows

"Main Points

6.1 Non-renewable resources offer enormous polential for economic
development in the Morthwest Territories (NWT)  Yet the investment
climate for this development is uncerlain, in part because Indian and
Northern Affairs Canada has not adequately managed s role In the
process that considers developmant projects.

8.2  This includes not providing guidance on some of lhe ambiguous
terms In the governing legislation or on establishing water standards
pemmitted by legislalion. 1t also Includes nol requiring boards o be
accountable for managing their role in the process without impinging on
the decisions thay lake as quasi-judicial bodies "

“Regulations for water should be established

6.48 When lhe land and water boards issue water licences under the
autharily of the Northwest Territories Walars Acl and the MVRMA, they
require the licansees o meet certain conditions such as measures 1o
mitigate the environmental impacts of the usa of water or the deposit of
waste, Applicants for licences or permits should be able o know before
they submit their proposals the standards for water use and waste
disposal that they must meel. In that way, they would be able to
demaonslrale in their project plans how they will meet those standards.

6.49 In fact, the Northwest Temtories Walers Al provides far the
Minister for Indian and Northerm Affairs, working wilth the boards, to make
regulalions governing the gualily of waler. Similary, the MVEMA gives
the Minister the authority to provide written peolicy directions regarding
land and water regulations.
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6.50 However, the Deparlmenl has chosen nol o exercise these
authorities. Consequently, when completing an application for a water
licence, applicants do not know whether they are to meet an international
standard of water quality, a national or territorial slandard, a standard
specific o the developmen! sile's environment, or the higheﬂ slandard
esiablished by science

6.51 This absence of direction on standards for water can raise the risk
of confusion and uncertainly over the siringency of the requirements that
applicants are lo meet in order to have their applications approved.

B8.52 Recommendation. |Indian and Northern Affairs Canada, In
consullation with tha boards under the Mackenzie Vallay Resource
Management Acf, should develop standards for water and the
Minister should direct the boards to use the standards.

Department’s Response. In consullation with the boards and waler
usars, the Department will ascertain the information needs (with respect
lo waler standards used by the boards to set licence terms and
conditions) of water users and the besl form to provide proponents with
certainly, A report en information neads will be completed by the end of
2006.

In consultation with the boards, |he Depariment will develop water
standards and sel them oul in codes, guidelines, policy, or regulations,
as besl fils the need. A completion dale will be determined as part of the
consultation.

The Department will Improve the system for nefification to the boards of
various slandards. This will be an ongeing process.”

We are nol aware of any substantial prograss made by INAC in the davelopment of water
standards or policy directions under the NWT Waters Acl or the MVRMA.

2. Guidelines for environmental effects monitoring

There are no regulations or guidelines under the NWT Waters Act for environmental effects
menitoring.

By comparison, detalled specifications for environmental effects monitoring (known as “EEM”)
have bean established under the federal Fisheries Act and adopted through the Metal Mining
Effluent Regulations ("MMER") (see Section 7 and Schedule 5), which replaced the previous
Metal Mining Liquid Efffuent Regulations ("MMLER"),

The extensive and thorough process for establishing guidelines for EEM was described in the
Regulatory Impact Analysis Statement issued wilh respect lo the MMER:

*The proposed new MMER is the result of an exiensive consullallon
process spanning approximalely siy years,
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In June 1993, the Assessment of the Aquatic Effects of Mining in Canada
(AQUAMIN) process was Initialed in response to Environment Canada’s
commitment to updale and strengthen the MMLER. This mulli-
slakeholder process involved representalives from federal departments,
provincial  ministries,  industry, environmental  non-govemmental
erganizations, and First Natlons groups. The final AQUAMIN report of
April 1986 advanced more than 50 recommendations in three key areas,
those being: specific amendmants to the MMLER; the design of a national
EEM program; and information gaps and research needs.

In response 10 the recommendalions of the AQUAMIN report, a mulll-
slakeholder advisory group and ssveral exper working groups were
eslablished fo provide ongoing advice on the development of the
proposed new MMER and the assoclated EEM program. This phase of
the consullation process look place from mid-1997 to mid-1239 and,
similar lo AQUAMIN, involved representatives from federal departments,
provincial  ministries,  industry, environmental  non-governmental
organizations, and Firs! Nations groups.”

However, the MMER deo nol apply In diamond mines (which are not melal mines), and no
regulations on environmental effects monitoring have been adopted undar the NWT Waters Act.

The absence of environmental effects menitoring regulations under the NWT Waters Act leads
lo regulatory uncertainty, inconsisiency, and inefficiency.

The Aquatic Effects Monltoring Plan for the Diavik mine, referred to at pages 15 and 16 of the
WLWE's reasons of July 27, 2007, is lhe product of extensive regulatory uncerfainly from 2000
lo 2006 — and was only approved in June 2007 after an extensive process involving the
rétention, by the Board, of an expert consullant lo recommend special tarms of refarence. Over
3000 hours of expert professional time were expended by DDMI contractors, and many of these
hours ware used (o provide ratlonale for the selecied monitaring approach. Under the Federal
MMER, much of this rationale would have already been provided reducing uncertainty and
providing considerable efficiencies for all parties.

Adoption, by regulation, under the NWT Waters Aet, of guidelines on environmental effecis
monitoring, simitar lo the guidelines under the MMER would provide for regulatory certainty,
congistency, and efficiency.

3 Term of Licence

Section 14{1) of the NWT Walers Acl, provides for waler licance lerms “nol exceeding 25
years'. Saction 18(1)(a) allows for a renswal "not exceeding 25 years”.

The Diavik mine has a projectad mine life of 16-22 years from [ts commencement of operations
in 2003,

Howsver, the initial Waler Licence was issued for only seven years (August 2000 to August
2007). Diavik applied for a renewal of the Licence under the NWT Walers Acl for a lerm of 156
years. fo coincide with the projected remaining life of the mine. In Its reasons for decision, the
Board determined that an eight year term was "appropriata”.
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We note that In other jurisdictions in Canada, mining projects are given licences and permits
which are applicable lo the life of the mine. This provides for regulatory certalnly — particularly
for major investmenis,

The short terms for water licences granted under the NWT Waters Act appear ta be based on
historic precedence. The effect is thal significant investments must be made (e.g. $1.3 billion to
construct the Diavik mine) without having the security of a licence applicable for the life of the
invesiment (as is granted in other jurisdictions). The rasull is that licenses must be renewed
several imes during mine lite, creating significanl uncerlainly and additional costs. The Diavik
license renewal has been a two year process of regulatory review, as was that of BHP Billiton
with their Ekati mine licensa.

Policy direction from your Ministry directed al whal would be required lo apply for and receive
Iife-of-mine terms for permits would provide for regulatory certainty, consistency, and efficiency.

It should be noled thal the water licences and the NWT Walers Acl conltain numerous provisions
for the revision or amendment or review of licance provisions where necessary., For example,
the Diavik waler licence requires regular review and allows for revision of environmental
monitering: plans, closure and reclamalion plans, elc. The lssuance of licences for the life-of-
mine would still allow for review and modification of licence provisions where necessary.

DOMI is available 1o discuss the contents of this letter with you or your staff. We would also like
to extend an invitation to you to come and see the Diavik mine site, We are very proud of our
site and our environmental performance and would appreciate the opportunily lo demonstrate
this on a site tour.

We ask that you give careful consideration to these issues In the interests of Improving the
regulatory framework in the NWT in lha interests of all pariies.

Yours fruly,
77
A iy

Kim Truter
President and Chief Operating Officer

¢ Ms. Violat Camsell-Blondin (WLWB)
Mr. Willlard Hagen, Chair, Mackenzie Valley Land & Water Board
Mr. Lou Covello, Presidant, NWT & NMunavut Chamber ol Mines
Mr. Gordon Paeling, President, Mining Association of Canada
Mr. Doug Pagel, A/Director, Mining & Infrastructure Directorate, Indian Affairs and Northem
Development
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